The majority's factual premises are also inaccurate.  Currently, and
for at least the last five years, a violation is evaluated as "significant
and substantial" so long as it poses more than a remote or speculative
chance that an injury or illness will result.  The majority's apprehension
that continuing under this criteria "would result in almost all violations
being categorized as significant and substantial", is not borne out by
the record.  To the contrary, as counsel for the American Mining Congress
here conceded at oral argument, only 62 percent of all coal mine violations
were characterized as significant and substantial.  This hardly rises
to the level of "almost all violations."^/

Beyond the logical frailty of the majority's interpretation of the
statute is the violence done to the intent of Congress, unambiguously
expressed in the legislative history of the 1977 Act,

The Senate report accompanying the Act discusses those cases which
have interpreted "significant and substantial":

The Interior Board of Mine Operations Appeals has until
recently taken an unnecessarily and improperly strict view
of the"gravity test" and has required that the violation
be so serious as to very closely approach a situation of ^
"imminent danger". Eastern Associated Coal Corporation,
3 IBMA 331 (1974),

The Committee notes with approval that the Board of Mine
Operations Appeals has reinterpreted the "significant and
substantial" .language in Alabama By-Products Corp. ,
7 IBMA-85, and ruled that only notices for purely technical
violations could not be issued under Sec. 104(c)(l).  The
Board there held that "an inspector need not find a risk
of serious bodily harm, let alone death" in order to issue
a notice under Section 104(c)(l).

5_/While, at least for the first quarter of 1979 to which this operator
points, a much higher percentage of metal and non-metal citations were
categorized as "significant and substantial", this, if representative
data (it is not a part of the,record below, but was secured by this
operator from MSHA- apparently in response to a verbal request) reflects
only one calendar quarter's data within a very limited (less than one
year) experience of the Secretary with metal and non-metal mines, as
contrasted with over ten years' experience with coal mine inspections.
[American Mining Congress Brief, Appendix B; Oral Argument, TR-45],

835  the  effect[s]   of   the hazard.
